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Iin the Matter of the Petition )
for Redotermination Inder the ) DECTSYIORN AND RECOMYMIHNDATT O
Sales anda Use Tax Law ) OF HEARLNS OFFICER
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The above-entitled matter camz on regularly for hearing in
L.os Angeles, California on July 23, 1975, bzfore W. E. Burkett,
Hearing Officer.

Appearing for Taxpayer:

Appearing for the Board: Messrs. DBystrom sud Kozlovsky
Auditors

Protested Ttems
(Period 171771 to 12731/75)

1. Lease payments made toh_.;_—.___) $ 82,845

2. Sales of reproduced data audited as sales of
tangible pears

onal property. 201,575

Contentions of Taxpayer

are either leases of real propecty or personalty

1. The leacses
for all purposes It is improper to classify the leases as
porsonalty and as realty on a continuing basis.

2. These anounts were paid for exempt services.

Summary of Petition

The tawpayer is a large integrated oil producing corporaticn,

The [irst protested item is made up of lease payments wmade
by the CAUPAVEY L0 i ot i __ — " tor the
use of cav washing ¥ixtures installed in sgrvice stcations operated
by individuzl service station operators leasing facilities frowm

the taxpayer.
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that creditc would be given for these lease payments in tha
evenlt they were refunded to the service station operators

3

e

The tnxpnyer collected and remitted use taxn on the
lease paym nis made hy the individual scrvice station operators.
However, in Cthe view 0f the staff, these leasce of the car
washing equipnent amounted to leases of real property and do not
onerate to provide a basis for exemption of the lease from
:LUG s sales for resale. The staif has indicated

The taxpayer's lease agreements with . xpressly
provide that the leased property shall at all times remain
personal property, and the lessor is given the right of rewoval
of the property upon breach or termination of the particulav
lease agreement.

The underlying real estate is usually leased by tha tax-
payer from a third party. In z few instances the taxpayer may
own the real property upon which the car washing equipment was
placed

The second protested item is made up of charges for tapes
and charts containing seismic data obtained by the taxpayecr from
independent survey companies.

For auv agreed considaration the taxpayver will grant the
cuvtom;r (usually another oil comdany) a nonexclusive right
and licensc to use the date accumulated by the survey teams.

"

The actual data is usually transmitted on magnetic tapes
and then transferred to cepia paper for interpretation and
analysis by the customer's geophysicists or other skilled
personuel. The transmission does not include any report or

interpretation rendered by the taxpayer or the survey firm.
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The taxpayer reasons that the transaction involves a trans-

fer of raw data and not tangible personal vaQGrL] An ana lovy
T _
was drawn to a 1928 . transaction involving an assign-

ment of a processing tcchnique.

Analysis and Conclusions

It is our considered conclusion that the taxpayer's
lease to the service station operators must be classified as
eases of tangible personal property.

We have locked beyond the apparent permanence of tbhe
installations as indicated by the manner cof affixation and the
intended use of the property and classified the taxpayer's lease
of the proporty frowr f;_t; 2s leases of Laulelv personal
property. This is an aulnoflzed classification in accordance
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with the District Court ol Avpe2l's holding in Otandard 051
Company v. State Loard of Lguat! wation, 232 Cal hop.2d 1.7

fowever, the dolermination as 2 concinuing one which must
receive on-poing effect by rcason of the continuing sale
character of the lease fransaclions.

1t is5 a well recognized axiomof tawx law that a sinple
tranaction canunot ba brokeu dowa into separate parts by either
the taxing agency or the taxpayer (see Rocediny Securities Inc, v,
U.S., 176 Fed.Supp. 844; Kinney v. U. S., 3 )
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— Lot ol oy —,.;-1---..-';'— Pl el
., 358 I'cd.zd 738).

Accordingly, it would not appear that wo are authiorized
to utilize a particular provision of a lease contract to paricct
a classification and then deay the taxpayer thoe benz2fit of the
same p+ovision where the contract is in full force and effect.

The taxpayer's agreements with the service station
operators were mere subleases of the property. The provizions
of a sublease are subservient to the provisions of the original
lease and must defer to thaz original if its terms are conflicting
(Julian v. Schwartz, 16 Cal.App.2d 310). Tt is merely a tvansfer
oF a portion of the lessez's term under the original leasz with
the right of reversion to the original lessce (Willjaws -.

Hinkley, 10% Cal.Aopp. 574). The sublessce is charped wic

-

y notice

Scott v. Mullin, 211 Cal.App.Zd 51). =

ot the existence of the original leace and is bouud by all of
its terms and provisions {(Baranov v. Scudder, 177 Cal. 45&;
0

It is thus apparent that the subleases were not independent
leases of the property, but were merely extensions and transfors
to third parties of a portion of the lease temms. Since tbhe
sublessees were subject to all of the terms and conditicus of
the original lease and were not truly separate ledase transactio
the taxpayer is entitled to the continuing classification cf thu
property as personalty.
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We conclude that the purchases of reproduced seinic data
were properly classified as sales of tangible personal proparty
Revenue and Taxation Code section 6006(g); also see Sales and
Use Taxes Regulations 1501 and 1502). )

While the taxpayer undoubtedly desired to obtain tho Lapcs
and/or cepia paper for the purpuse of utilizing the data contained
thereon, it did not contract with the taxpayer to produce this
data as an end item per se. Thus the nature of the countract is one
for the rental of reproduccd printed wmaterial or material veproduced
on magnetic tapes. Accordingly, the true ohiect of ‘the sontraet
is for the acquisition of reproduced property, and not for
services per se. 1t follows that the contract was proparly
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clasairli

as one for the transfes of Fangible persounal proper ty
(see Albors v, state DBoard of _]'::,ql_zlﬂ lzation, 237 Cal.App.2d 494,
People v. Grazier, 136 Callapp 2d 27475,

a

It is of no conscquence that the particular material
required interpretation by the customer's staff in order to be
of valua,
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A reeudit should be conducted deleting the leasc
e,
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